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In the Court of Appeals of the District of Columbia, 


No. 2013. 

James Lee Simmons, Appellant, 

vs. 

Aulick Palmer, United States Marsha] in and for the District of 

Columbia. 


a Supreme Court of the District of Columbia. 

No. 485. Habeas Corpus. 

In re James Lee Simmons, Petitioner. 

United States oe America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and' proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Petition for Writ of Habeas Corpus. 

Piled March 2, 1909. 

In the Supreme Court of the District of Columbia. 

No. 485. Habeas Corpus. 

In re James Lee Simmons, Petitioner. 

To the Honorable the Justice of said Court. . 

The petition of James Lee Simmons respectfully shows: 

1. That he is a citizen of the United States and a resident of the 
District of Columbia. 

2. That at the hearing of the divorce case of James Lee Simmons 
vs. Margaret J. Simmons, No. 26020 Equity, held before a Justice 
of this Honorable Court, on the 21st day of January, 1909, the said 
Justice of his own volition and without the request or motion of any 
party thereto, made the order that your petitioner pay to William 
Henry White the sum of Twenty-five ($25.00) dollars as counsel 
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fee and to Mrs. Minnie E. Newcomer, who was not a party to said 
cause or in any way connected with it, “The sum of four ($4.00) 
dollars on January 28, 1909. and the further sum of four ($4.00) 
dollars on each and every Thursday thereafter, until the further, 
order of the Court, for the support and maintenance of John G. Sim¬ 
mons, the infant son of the complainant and defendant.” 

2 3. That at the time of the making of said order, no testi¬ 
mony was offered with respect to the ability or inability of 

said petitioner to pay the said counsel fee or the said sum of Four 
($4.00) dollars per week, except the testimony of the said Minnie E. 
Newcomer, which was uncertain, visionary and without any founda¬ 
tion in fact, and the testimony of the said petitioner, which was 
wholly at variance with the testimony offered by said Minnie E. 
Newcomer; and that although the offer was made by counsel to pro¬ 
duce further testimony in behalf of said petitioner, said Justice 
declined to hear it on the ground that it was unnecessary. 

4. That at the close of the hearing in said case, counsel for said 
petitioner reserved the right to ask for a modification of said order 
should the salary of said infant son be increased and conditions 
change in the interim and such right was expressly granted by said 
Justice. 

5. That on the 12th day of February, A. D. 1909, the said day 
being a legal holiday, on the motion of the defendant in said case, a 
rule to show cause was issued by said Justice ordering “that the com¬ 
plainant, James Lee Simmons, show cause, if any he have, on Wed¬ 
nesday, February 17, 1909, at 10 o’clock A. M., why he should not 
be adjudged in contempt of court;” that on February 13, 1909, a, 
petition, under oath and supported by affidavits, was filed in said 
case by said petitioner, asking for a modification of said order and 
stating in detail his inability to comply with said order and that the 

salary of said son had been increased to Twenty-five ($25.00) 

3 dollars per month; and that on the 17th day of February, 
A. D. 1909, said petitioner filed an answer to said rule to 

show cause, setting forth his inability to comply with said order, 
incorporating in said answer said petition and affidavits, and stating 
that since the filing of said petition the employment and salary of 
said petitioner had entirely ceased, all of which will more fully ap¬ 
pear from the record and papers in said case No. 26020 Equity and 
the copies hereto annexed, all of which it is prayed may be incor¬ 
porated herein and read as a part hereof. 

6. That at the hearing of said rule to show cause, the said William 
Henry White, as counsel in support of said rule, very fairly but 
specifically stated, and the same statement had been previously made 
by him to counsel for said petitioner, as your petitioner is informed 
and believes, and therefore avers, that his affidavit filed in support 
of the motion for said rule was not made to enforce the payment of 
his fee, that he did not desire to secure his payment in that manner, 
that he was willing to wait any length of time for its payment and 
that he would not make any objection if it never was paid. 

7. That at said hearing no testimony was taken or attempt in any 
form to disprove the statements of said petitioner, and the statements 
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made in the affidavits filed in support of said petition, with respect 
to his inability to comply with the requirements of said order or with 
respect to the increase in the salary of said infant son, yet that never¬ 
theless upon hearing the said rule the Justice hearing the 

4 same viz: Hon. Daniel T. Wright, made the order on the 
24th day of February, A. D. 1909, “that the said complain¬ 
ant, James Lee Simmons, is in contempt of court and that he be 
taken in custody by the United States Marshal and confined in the 
United States Jail in the District of Columbia until he has complied 
with said decree or until the further order of this Court,” and that 
the said petitioner failing to pay as ordered by said Justice, solely 
because he was unable to do so, he was on the 2nd day of March, 
A. D. 1909, taken in custody by the United States Marshal as afore¬ 
said and by him committed to the Warden of the United States Jail 
in the District of Columbia and is now in the custody of said 
Warden. 

8. That the said Minnie E. Newcomer, as is stated in paragraph 
two (2) hereof, is not a party to said divorce case No. 26020 Equity, 
and is in no way connected with it; that the said infant son, John 
G. Simmons, by an order passed in said ease by this Honorable Court 
on April 30th, 1907, signed and consented to by the defendant 
therein, Margaret J. Simmons, was given into the care and custody 
of your petitioner; that said order has never been revoked and is 
therefore in full force and effect; and that your petitioner is now 
and always has been willing to provide a home for said infant son, 
in so far as his salary would permit, all of which will more fully 
appear from the record and papers in said case and from the copies 
hereto annexed. 

9. That on May 2nd, A. D. 1906. a motion for alimony pendente 

lite and for counsel fee was filed in said case by said defend- 

5 ant, Margaret J. Simmons, and that on May 21st, A. D. 
1906, said motion was overruled bv the Chief Justice of this 

Honorable Court. 

10. That in view of the premises your petitioner is advised, be¬ 
lieves and therefore alleges that said order passed January 22nd, 
1909, and the said order of commitment are entirely illegal and 
void; that he has been and is committed, detained, confined and re¬ 
strained from his lawful liberty within the District without legal 
warrant or authority; and that he has been and is deprived of his 
lawful liberty without due process of law. 

11. That your petitioner is wholly without means and has no 
way of procuring the money for the prosecution of this suit; and 
that as your petitioner is unable to make the deposit in this suit, 
he desires that this Honorable Court will, by its order, grant him per¬ 
mission to prosecute this suit without making such deposit. 

Wherefore the premises considered your petitioner prays: 

1. That a writ of habeas corpus may issue to the Warden of said' 
Jail, Thomas II. McKee, returnable forthwith, requiring him to 
produce the body of your petitioner before this Honorable Court, 
together with a true copy of the warrant of commitment or detainer. 
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2. That upon return being made your petitioner may be released 
or discharged from such unlawful custody. 

S. That your petitioner may be allowed to prosecute this suit with¬ 
out making the deposit prescribed by law. 

6 4. And that he may have such other and further relief 

as the nature of the case may seem to require and to the 
Court appear meet and proper. 

JA'S. LEE SIMMONS. 


A. W. LEVENSALER, 

Attorney for Petitioner. 


District op Columbia, ss: 

I, James Lee Simmons, on oath depose and say, that I have heard 
read the foregoing and annexed petition by me subscribed and know 
the contents thereof; that those facts stated therein upon my per¬ 
sonal knowledge are true and those stated upon information and 
belief, I believe to be true. 

JAS. LEE SIMMONS. 


Subscribed and sworn to before me this 2nd day of March, A. D. 
1909. 

[notarial seal.] W. SPENCER ARMSTRONG, 

Notary Public, D. C. 

(Endorsement:) Let the writ issue and make service returnable 
on 8" day of March, 1909 at 10 A. M. before me. Harry M. Cla- 
baugh, Chief Justice. 


7 Filed May 21, 1906. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

Filed March 2, 1909. 

Equity. No. 20020, Doc. 58. 

James Lee Simmons, Plaintiff, 
vs. 

Margaret J. Simmons, John S. Lewis, and Arthur H. Tew. 

Upon consideration of the motion of the defendant Margaret J. 
Simmons, for alimony pendente lite and counsel fees, and the answer 
of the plaintiff and the affidavits in support thereof, It is this 21st 
day of May, A. D. 1906, ordered and adjudged that the said motion 
be and the same hereby is overruled without prejudice however 
against the defendant renewing said application at some later period. 

By the Court: 

(Bg.) HARRY M. CLABAUGH, 

Chief Justice. 
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8 Filed April 30, 1907. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

Filed March 2, 1909. 

No. 26020. Equity. 

James Lee S'immons 
vs. 

Margaret J. Simmons et al. 

It appearing to the Court, that the Complainant and Defendant 
herein have consented that said Complainant shall have the care, 
custody and control of their minor children, John G. and Helen 
M. Simmons, It is by the Court, this 30th day of April, A. D. 1907, 
ordered, that said Complainant he and he hereby is awarded the care, 
custody and control of said children pending the further order of 
the Court in the premises. 

By the Court: 

(Sg.) HARRY M. CLABAUGH, 

Chief Justice. 

We consent to the above Order: 

(Sg.) IL. L. B. ATKISSON, 

Defendants’ Solicitor. 

(Sg.) MARGARET J. SIMMONS. 

(Sg.) BELL & HOUSTON, 

Complainant’s Solicitor. 


9 Filed Jan. 22, 1909. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

Filed March 2, 1909. 

In Equity. No. 26020. 

James Lee S'immons 
vs. 

Margaret J. Simmons. 

Decree. 

This cause coming on for hearing upon the pleadings and upon 
the testimony taken in open court and having been argued by coun¬ 
sel, it is, by the court, this 22nd day of January, 1909, adjudged, 
ordered and decreed that the complainant, James Lee Simmons, pay. 
to Mrs. Minnie E. Newcomer, a sister of defendant, Margaret J. 
Simmons, the sum of $4.00 on January 28, 1909, and the further 
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sum of $4.00 on each and every Thursday thereafter, until the fur¬ 
ther order of the court, for the support and maintenance of John 
G. Simmons, the infant son of complainant and defendant. 

It is further ordered that the complainant pay to William Henry 
White, the attorney appointed by the court to represent Margaret 
J. Simmons herein, the sum of Twenty-five dollars as counsel fee. 

It is further adjudged, ordered and decreed that the bill of com¬ 
plaint herein be and the same hereby is in all other respects dis¬ 
missed with costs as against complainant in favor of the defendant, 
Margaret J. Simmons. 

(Sg.) WRIGHT, Justice. 


10 Filed March 2, 1909. 

In the Supreme Court of the District of Columbia. 

No. 26020. Equity. 

James Lee 'Simmons 
vs. 

Margaret J. Simmons. 

Order. 

Upon consideration of the rule to show cause issued herein on 
the 12th day of February, A. 1). 1909, and the return of the 
complainant thereto, and also of the petition of complainant 
filed herein on the loth day of February, A. D. 1909, it is 
by the Court, this 24th day of February, A. D. 1909, ad¬ 
judged, ordered and decreed, that the said petition be and the 
same hereby is dismissed at the cost of the complainant; and it 
appealing to the satisfaction of the Court that the complain¬ 
ant wilfully failed to comply with the order of the Court passed 
herein on the 21st day of January, A. D. 1909, directing him to pay 
the sum of Four ($4.00) dollars per week to Mrs. Minnie E. New¬ 
comer for the support and maintenance of John G. Simmons, the 
infant son of complainant; and that there is due and unpaid the 
sum of 'Sixteen ($16.00) dollars, it is, by the Court, further ad¬ 
judged, ordered and decreed that the said complainant, James Lee 
Simmons, is in contempt of Court and that he be taken in custody 
by the United States Marshal and confined in the United States Jail 
in the District of Columbia, until he has complied with said decree 
or until the further order of this Court. 


WRIGHT, Justice. 
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11 Writ of Habeas Corpus. 

Issued March 2, 1909. 

In the Supreme Court of the District of Columbia. 

No. 485. 

In the Matter of the Petition for Writ of Habeas Corpus for James 

Lee Simmons. 

The President of the United States to Thomas Ii. McKee, Warden 
U. S. Jail, Greeting: 

You are hereby commanded to have the body of James Lee Sim¬ 
mons detained under your custody, as it is said, together with the 
day and cause of his being taken and detained, by whatever name 
he may be called in the same, before the Honorable Harry M. 
Clabaugh, Chief Justice of the Supreme Court of the District of Co¬ 
lumbia, in Circuit Court No. 2 United States Court-House, City of 
Washington, on the 8th day of March, 1909, at 10 o’clock A. M., 
after the receipt of this writ, to do and receive whatever shall then 
and there be considered' of in his behalf, and have then and there 
this writ. 

Witness, The Honorable Harry M. Clabaugh, Chief Justice of said 
Court, the 2d day of March, A. D. 1909. 

Tseal.] J. P. YOUNG, Clerk , 

By P. W. SMITH, 

Assistant Clerk. 


12 Return of Respondent. 

Filed March 8, 1909. 

In the Supreme Court of the District of Columbia. 

Habeas Corpus. No. 485. 

In re James Lee Simmons, Petitioner. 

To the Honorable Harry M. Clabaugh, Chief Justice of the Supreme 
Court of the District of Columbia: 

Thomas H. McKee, Warden of the United States Jail, District of 
Columbia, for return to the Writ of Habeas Corpus served upon him 
in the above-entitled cause, respectfully shows: 

That he detains the body of the within-named James Lee Sim¬ 
mons, upon a warrant of commitment from the Marshal of the 
United States, District of Columbia, dated March 2nd, 1909; a true 
copy of which is hereto annexed, and prayed to be taken and con¬ 
sidered as part hereof. 
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And respondent has now before this Court the body of said peti¬ 
tioner, as commanded in said Writ. 

THOMAS II. McKEE, 
Warden U. S. Jail , D. C. 

13 Demurrer to Return. 

Filed March 8, 1909. 

In the Supreme Court of the District of Columbia. 

No. 485. Habeas Corpus. 

In re James Lee Simmons, Petitioner. 

Your petitioner demurs to the return of the Warden of the Jail' 
of the District of Columbia filed herein and for causes of demurrer 
states as .follows: 

1. That the said return is bad in law. 

JAMES LEE SIMMONS. 


District of Columbia, ss: 

I, James Lee 'Simmons on oath depose and say that I have heard 
read the foregoing Demurrer by me subscribed and know the con¬ 
tents thereof and that the same is not filed for purpose of delay. 

JAMES LEE SIMMONS. 

Subscribed and sworn to before me this 8th day of March, A. D. 
1909. 

[seal.] WM. G. CLARY, 

Notary Public , D. C. 

I ; Alfred W. Levensaler. do hereby certify that I am Attorney 
for the petitioner in the above entitled case; that I know the con¬ 
tents of the above Demurrer and that I believe the same to 
14 be well-founded in law. 

ALFRED W. LEVENSALER. 

Order Dismissing Petition. 

Filed March 8, 1909. 

In the Supreme Court of the District of Columbia. 

No. 485. Habeas Corpus. 

In re James Lee Simmons, Petitioner. 

Upon consideration of the petition for writ of habeas corpus filed 
herein on the 2nd dav of March, A. D. 1909, and the return of the 
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Warden of the Jail of the District of Columbia thereto, It is by the 
Court, this 8th day of March, A. D. 1909, ordered, adjudged and 
decreed, that the said petition be and the same hereby is, dismissed 
and the said petitioner is hereby remanded to the custody of said 
Warden. 

By the Court: 

ASHLEY M. GOULD, Justice. 

From the foregoing order the petitioner notes an appeal and the 
penalty of the bond for costs on such appeal is fixed in the 

15 sum of $50. and hail pending said appeal is fixed at $500. 

ASHLEY M. GOULD, Justice. 

Memorandum. 

March 8, 1909.—Appeal bond filed. 

Directions to Clerk for Preparation of Transcript of Record. 

Filed April 1, 1909. 

In the Supreme Court of the District of Columbia. 

No. 485. 

In re James Lee Simmons, Petitioner. 

To the Clerk of the Supreme Court of the District of Columbia: 

Please certify the following papers in the above entitled case to 
the Court of Appeals for the record on the appeal of said case: 

1. Petition for writ of habeas corpus and exhibits to-wit: 

(a) Order refusing alimony, dated May 21st, 1906. 

(b) Order for custody of children, dated April 80th, 

16 1907. 

(c) Order of January 22nd, 1909. 

( d ) Order of February 24th, 1909. 

2. Order for writ of habeas corpus to issue. 

3. Return of respondent. 

4. Demurrer to return. 

5. Order of March 8th, 1909, dismissing petition. 

6. Memo.—Appeal bond filed. 

Respectfully yours, A. W. LEVENSALER, 

Attorney for Petitioner. 

17 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
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16 both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, In re James Lee 'Simmons, Habeas Corpus 
No. 485, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
19th day of April, A. D. 1909. 

[Beal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2013. James Lee Simmons, appellant, vs. Aulick Palmer, United 
States marshal in and for the District of Columbia. Court of Ap¬ 
peals, District of Columbia. Filed Apr. 23, 1909. Henry W. 
Hodges, clerk. 
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IN THE 


Court of Appeals, District of Columbia. 

October Term, 1909 . 

(No. 3 , Special Calendar.) 


James Lee Simmons, 
Appellant , 


L No. 2013 . 

Aulick Palmer, 

United States Marshal in and for 
the District of Columbia . 


BRIEF FOR THE APPELLANT. 


Statement of Case. 

This is an appeal from an order of the Supreme Court of the 
District of Columbia, dismissing a petition for a writ of habeas 
corpus. At the hearing of the divorce case of James Lee 
Simmons vs. Margaret J. Simmons, a Justice of said Court 
made the order that the appellant pay to Mrs. Minnie E. New¬ 
comer “the sum of Four ($ 4 . 00 ) dollars on January 28 th, 1909 , 
and the further sum of Four ($ 4 . 00 ) dollars on each and every 
Thursday thereafter, until the further order of the Court, for 
the support and maintenance of John G. Simmons, the infant 
son of complainant and defendant.” On the 12 th day of Feb¬ 
ruary, A. D. 1909 , a. rule was issued by said Justice ordering 
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this appellant to show cause why he should not be adjudged 
in contempt of court. On the 17th day of February, A. D. 
1909, an answer to said rule was filed and on the 24th day of 
February, A. D. 1909, the said Justice made the order that this 
appellant was in contempt of court and that he be confined in 
the United States Jail in the District of Columbia. This 
appellant, failing to pay as ordered, solely because he was un¬ 
able to do so, he was, on the 2d day of March, A. D. 1909, 
taken into custody and confined in said United States Jail- 
On the same day said appellant filed his petition for a writ of 
habeas corpus, and on the 8th day of March following said 
petition was dismissed and said appellant remanded to the 
custody of the Warden of said Jail, and is now in the custody 
of said Warden. From the order dismissing said petition an 
appeal was taken to this Honorable Court 

Brief of Argument 

The appellant bases his argument on five propositions of 
law, viz: 

1. That the order made January 22d, 1909, is illegal and 
void, the court being without power or jurisdiction to make 
the same. 

2 . That if the court did have power or jurisdiction to make 
said order, it exceeded its authority and went beyond its juris¬ 
diction in committing the appellant to jail. 

3. That the court exceeded its authority and went beyond 
its jurisdiction in determining the question of contempt in 
that it refused to discharge the appellant on the uncontroverted 
or prima facie evidence of his inability to comply with the order 
of the court. 

4. That the order of commitment for contempt is void for 
uncertainty. 

5. That he has been and is deprived of his lawful liberty 
without due process of law. 
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Neither at common law nor by statute is authority given the 
court below to pass the order of January 22d, 1909. 

At common law or in equity a parent is not legally obligated 
to support his child. 

“Under the Stat. 4 Eliz., c. 2, no person is bound to provide 
a maintenance for his issue, except where the children are im¬ 
potent and unable to act, through infancy, disease or accident, 
and then is only obliged to furnish them with necessaries.” 

“The Stat. 4 Eliz. may be considered as having been trans¬ 
ported to the United States as part of our common law.” 

Schouler’s Domestic Relations, 4 ed., pp. 342-343. 

“At one period in our English history a statute was enacted 
that if any Popish parent should refuse to allow his Protestant 
child a fitting maintenance, with a view to compel him to 
change his religion, the Lord Chancellor should, by order of the 
court, constrain him to do what is just and reasonable. The 
very enactment of this statute, the necessity in the state of a 
law for such a statute, shows that a father was under no com¬ 
pulsory obligation at common law, or by the principles of 
equity, to support his infant child.” 

Huke vs. Huke, Mo. App., 308, 312, 313. 

Suit by a daughter, aged 17, against her father for support 
and maintenance. 

Thompson, J. “This action proceeds in the face of ele¬ 
mentary law. By the common law of England a father is not 
bound to support his infant child in the sense that the obliga¬ 
tion has any legal sanction.” 

Huke vs. Huke, supra. See also Raymond vs. Loyd, 
10 Barb., 483. 
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And a court of law or equity has no jurisdiction to compel 
a parent to support an infant child. 

“At common law there seemed to be no way of enforcing* 
this voluntary and moral, if not legal, duty” (of a parent to 
support his child). 

Field, Law of Infants, etc., p. 57 . 

Suit by a mother to recover compensation for support and 
maintenance of infant daughter. 

“The question of the extent of the duty of a parent to sup¬ 
port and maintain an infant child can be raised in this court 
only where the child has a fortune of his own. This court has 
no jurisdiction to compel a parent to support an infant child.” 

Ailing vs. Ailing, 52 N. J. Eq., 92 , 96 ( 1893 ). 

“The moral obligation of a parent to support his child is 
not directly enforceable, and a court of equity cannot compel 
the performance of this duty.” 

Ency. of Law, vol. 21 , p. 1052 , and cases cited. See 
also Rawlins vs. Goldfrap, 5 Ves. Jr., 440 . 

A son 20 years of age petitioned for support. Head-note. 

“A Court of Chancery has no jurisdiction to compel a parent 
to support his children, even if the parent has property sufficient 
for that purpose.” 

Matter of Ryder, 11 Paige (N. Y.), 185 . 

The duty of a parent to support an infant child may be en¬ 
forced by statute, but the remedy provided is civil, not equit¬ 
able. 

“The duty may be enforced by statute or indirectly, as where 
a stranger supplies an infant with necessaries and recovers 
therefor against the parent.” 

Ency. of Law, vol. 21 , p. 1052 , and cases cited. 


“Now, by statute in England and in various States in this 
country a civil remedy is provided for a neglect of this duty, 
and in a proper case a recovery may be had of parents for the 
support of their infant children/' 

“Although there may be no civil remedy by the common law 
for enforcing the moral or legal obligation of a parent to main¬ 
tain his infant child, the statute sometimes provides one." 

Field, Law of Infants, pp.- 57 , 58 . 

As a court of law or equity has no jurisdiction to compel a 
parent to support an infant child, .the authority for the order 
of January 22 d, 1909 , if there is any such authority, must be 
derived from the statutes. The laws and statutes of the Dis¬ 
trict of Columbia make ample provisions for the care and main¬ 
tenance of infants, but do not give authority for an order 
similar to that of January 22 d, 1909 , or jurisdiction to courts 
of equity. 

The abuse and abandonment of children under 14 years of 
age provided for. 

Act Feb. 13 , 1885 (23 St. at L., 302 .) 

Board of Guardians created, provision made for the care of 
destitute, abandoned, etc., children, and power given to police 
and criminal courts to commit such children when not over 16 
.years of age to said Board.' 

Act July 26 , 1892 (27 St. at L., 268 .) 

Jurisdiction given to the judges of the criminal and police 
courts of the District of Columbia over children under 16 years 
of age. 

Any person within the District of Columbia of sufficient 
financial ability; who shall refuse or neglect to provide for any 
child under the age of 14 years, of which he or she shall be the 
parent, etc., deemed guilty of a misdemeanor. 

Under a proper proceeding in the police or criminal courts, 



and upon evidence that the father or mother “is able to con¬ 
tribute to the support of such child ” the court has authority 
to require the father and the mother,, or both, to “contribute 
by stated payments." A penalty is also provided for neglect. 

Act-March 3 , 1891 (31 St. at L., 1095 ). 

Juvenile Court created and original and exclusive jurisdic¬ 
tion given the same in some of the cases previously provided 
for by statute and concurrently with the criminal court in cases 
of parents or guardians who shall refuse or neglect to provide 
food, etc., for children under 14 years of age. 

Act of March 19 , 1906 (34 St. at L., 86 ). 

In no one of the above-entitled acts is jurisdiction given to 
the equity or law courts, and it can be inferred that Congress 
intended to exclude them from such jurisdiction. 

The Code provides for alimony and maintenance, but does 
not confer upon the courts the power or the jurisdiction to 
make an order similar to that of January 22 d, 1909 . 

Code of Laws, D. of C., secs. 975 , 976 , 980 . 

Sections 975 and 976 provide that the alimony or money 
shall be payable “to the wife" “for the maintenance of herself 
and their minor children committed to her care," or the “minor 
children whom the court may assign to her care." 

Section 980 provides for maintenance and gives the court 
authority, “on application of the wife ” to decree that the hus ¬ 
band “shall pay her" certain sums of money “for the mainten¬ 
ance of herself and the minor children committed to her care 
by the court." 

Code, supra. 

In the case at bar alimony has been denied the wife by an 
express order of the court (Record, p.. 4 ), the infant child has 
been entrusted to the care of the father by an express order 
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of the court (Record, p. 5 ), and by the order of January 22 d, 
1909 , the money was made payable to a third person, not a 
party to the proceedings (Record, p. 5 ), and without the 
motion, petition or “application” of any person or party whom¬ 
soever (Record, p. 1 ). As section 980 , the only section under 
which this order could possibly be considered, specifically pro¬ 
vides that it shall be <e on application of the wife ” that the 
money shall be paid to “her,” and that it shall be for the main¬ 
tenance of the “minor children committed to her care we sub¬ 
mit that the court was without authority to pass the order of 
January 22 d, 1909 . 

“The rule, now supported by high and abundant authority 
and excellent reason, is that the court must not only have juris¬ 
diction over the person and matter, but authority to render the 
particular judgment. This, as well as any other matter which 
would render the proceedings void, is open to inquiry.” 

Ency. of Law, vol. 7 , p. 36 , and cases cited. 

Brown on Jurisdiction, sec. no. 

In addition to jurisdiction over the person and' subject matter 
the court must have had jurisdiction to render the particular 
judgment” 

Cyc., vol. 21 , p. 297 , and cases cited. 

Matter of Marsh, Me. & M., 32 . 

See also District of Columbia vs. Humphries, 12 App 
D. C., 122 . 

Since neither the common law nor the statutes give the court 
jurisdiction, we further submit that the order passed January 
22 d, 1909 , is absolutely null and void. If the order is null and 
void there can be no contempt and the appellant should be dis¬ 
charged. 

“Habeas corpus will issue to discharge one from an im¬ 
prisonment for an alleged contempt which is manifestly no 
contempt.” 




Ency. of PI. & Pr., vol. 4 , p.- 817 . 

State ex rel Hero, 36 La. Ann., 352 . 

Ex parte Adams, 25 Miss., 883 . 

Ex parte Krieger, 7 Mo. App., 367 - 

Ex parte Summers, 5 Ired. (N. C.), 149 . 

In any event, where the child voluntarily abandons the 
parent’s home, especially where the parent is willing to support 
it in his own home, the parent will not be compelled to support 
it elsewhere. 

Cyc., vol. 29 , p. 1610 , and cases cited. 

“Where a child leaves his parent’s home voluntarily for the 
purpose of seeking his fortune in the world and to avoid 
parental discipline and restraint, the parent is under no obliga¬ 
tion to pay for his support.” 

Owen vs. White, 5 Post, 435 (Ala.). 

Weeks vs. Merrow, 40 Me., 28 . 

Angell vs. McLellan, 16 Mass., 28 . 

Raymond vs. Loyl, 10 Barb., 483 . 

Ramsey vs. Ramsey, 121 Ind., 215 . 

Hunt vs. Thompson, 4 Ill., 179 . 

“A third person who supplies an infant with necessaries can¬ 
not maintain an action against the parent therefor -unless the 
latter has expressly or implicitly contracted to pay the amount, 
there being no legal obligation on the parent to support his 
child independent of the statute provision.” 

Raymond vs. Loyl, 10 Barb., 483 . 

“Where a child has resided with relatives, who have vol¬ 
untarily supported it and demanded neither payment for its 
support nor that the parent take it back or provide for it else¬ 
where, such person cannot recover from the parent for past 
support of the child.” 

Cyc., vol. 29 , p. 1610 , and cases cited. 
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If the court did have jurisdiction in the first instance, it did 
not have the authority or the jurisdiction’ in view of the above 
decisions, to compel the petitioner to support his child, the said 
child having voluntarily left his care and custody. This 
petitioner, therefore, should be discharged. 

II. 

The .court exceeded its authority and went beyond its juris¬ 
diction in committing this petitioner to jail. 

The Code expressly provides that “when the decree only 
directs the payment of money no defendant shall be imprisoned 
except in those cases expressly provided for.” 

Code of Laws, D. of C., sec. 113. 

The Code makes no special provision for cases of this nature, 
as it is not alimony, the money having been ordered paid to a 
third .person and alimony having been expressly denied to the 
wife of said petitioner, and as the infant son has been com¬ 
mitted to the care of said petitioner and not the mother or wife. 

See Code, secs. 975, 976, and 980. 

“When the court may be created by the legislature its powers 
and duties are dependent upon the act calling it into existence, 
and by that act, or by subsequent acts of the legislature, its 
right to punish for contempt may be abridged.” 

Ency. of Law, vol. 7, p. 632. 

“Since the provisions of the Code specify the cases in which 
punishment for contempt may be inflicted, they must be con¬ 
sidered as restricting the power of the court to punish for con¬ 
tempt to the particular cases specified.” 

Dun Lane vs. State, 6 Iowa, 245. 

See also Rostel vs. Morat, 19 Or., 181. 

Cyc., vol. , p. 52. 

Moss vs. U. S., 23 App. (D. C.), 475. 






The judgment should have been enforced by execution. 

“A judgment which requires nothing but the payment of 
money must be enforced by execution ; and that is the only 
proceeding that can be resorted to, in the first instance, to com¬ 
pel payment.” 

Gray vs. Cook, 24 Iiow. Prac., 432. 


“A husband will not be punished for contempt in not paying 
costs and counsel fees which, in an action for separation, he 
was ordered to pay. An execution affords the proper remedy.” 

Jocquin vs. Jocquin, 36 Hun., 378. 

“A party cannot be arrested as for a contempt for not per¬ 
forming such portion of a judgment as can be enforced by 
execution.” 

Baker vs. Baker, 23 Hun., 356. 

People vs. Riley, 25 Hun., 587. 

III. 

Being unable to comply with the order, there was no con¬ 
tempt, and this petitioner should have been discharged. 

“Where it appears that it is or was impossible to comply with 
the order without fault on the part of the one adjudged there 
is no contempt.” 

Cyc., vol. 9, pp. 13 and 14, and cases. 

l ‘Wher£ the contempt results from a failure to obey an order 
of the court, a showing that such failure was due to an actual 
inability to comply with an order purges the contempt.” 

Ency. of Law, vol. 7, p. 72. 

“If the answer should show clearly the inability of a party 


II 


to comply with the order and there is nothing to the contrary 
he ought to be discharged.” 

Tolman vs. Leonard, 6 App. D. C., 224. 

In this case the petitioner showed clearly his inability to 
comply, and there was no evidence to the contrary. (Record, 
p. 2, sec. 15.) 

“Upon an appeal from a decision of a judge of this court dis¬ 
charging a writ of habeas corpus and remanding the prisoner, 
the general term is not confined to the reasons assigned by the 
judge for his decisions, but may review the order appealed 
from on its merits.” 

In re Marsh, supra. 

“The courts, in reviewing on habeas corpus the action of a 
committing magistrate, may go into the merits of the case, and, 
if the evidence shows the order of commitment to be void, or 
that an offense could not have been committed on the undis¬ 
puted facts, may order the release of the prisoner.” 

Palmer vs. Colladay, 18 App. D. C., 426. 

IV. 

The order for commitment is void for uncertaintv, and 

✓ ' 

appellant should therefore be discharged. 

“An order for commitment of a party for contempt of court 
which does not express or limit the period of imprisonment is 
void upon its face and the person may be discharged upon 
habeas corpus.” 

In re Marsh, McA. & M., 32. 

“A commitment for contempt ‘till the further order of court* 
is void.” 

Ex parte Alexander, 2 Am. Law Reg., 44. 
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State vs. Camden, 5 N. J. L., 184. 

Yates vs. People, 6 Johns, 337. 

People vs. Perfinbrick, 96 Ill., 68, and numerous other 
cases. 


“Alternative judgments or orders are not allowed either in 
civil or criminal contempts." 

Cyc., vcl. 9, p. 49, and cases cited. 

“The writ of habeas corpus is available where the duration of 
imprisonment is not clearly defined A 

Ency. of PI. & P., vol. 4, p. 817. 

A11 executor who was ordered to pay and did not was ad¬ 
judged by the court to be in contempt and ordered to be con¬ 
fined in jail until he should “obey and perform said order,” or 
“otherwise be delivered by due process of law.” Held, on 
habeas corpus, that if the imprisonment was a punishment for 
contempt, is was irregular as being without limit. 

In re Leach, 51 U. S., 630. 

A commitment for contempt “till the further order of the 
court” is void. The time should be fixed as to its maximum 
that the punishment may be duly weighed at once. 

Ex parte Alexander, 2 Am. Law Reg., 44. 

See also State vs. Camden, supra. 

Yates vs. People, supra. 

In re Shank, 15 Abb. Prac. (U. S.), 38. 

V. 

The appellant has been and is deprived of his lawful liberty 
withoiit due process of law. 

“The term 'due process of law/ when applied to judicial 
proceedings, means a course of legal proceedings 'according to 
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those rules and principles which have been established in our 
system of jurisprudence for the protection and enforcement 
of private rights.” 

■ Pennoyer vs. Neff, 95 U S., 733. 

“It is very clear that jurisdiction of the subject matter and 
jurisdiction of the person are not always sufficient to give 
validity to a judgment. The due process of law guaranteed 
by the Constitution and derived to us from the Magna Charta 
requires even then that the judgment shall not be in excess of 
the jurisdiction.” 

District of Columbia vs. Humphries, 12 App. D. C., 
122 to 131. 

See also Jenney vs. Taylor, 1 App. D. C., 223. 

Ex parte Lange, 18 Wall., 163. 

Windsor vs. McVeigh, 93 U. S., 274. 

As the proceedings in this case were not according to the 
established rules and principles and as the judgment of the 
court below was in excess of the jurisdiction, the appellant has 
heen deprived of a right guaranteed him by the Constitution, 
and should therefore be discharged. 

Respectfully submitted, 

A. W. LEVENSALER, 
Counsel for Appellant. 
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OF THE DISTRICT OF COLUMBIA. 
October Term, A. D. 1909. 


No. 2013. 

No. 3, Special Calendar. 


JAMES LEE SIMMONS, APPELLANT, 

vs. 

AULICK PALMER, UNITED STATES MARSHAL. 


Statement of Case. 

This is an appeal from an order of one of the justices 
of the Supreme Court of the District of Columbia dis¬ 
missing a petition for a writ of habeas corpus. 

It would appear from the petition that on January 22, 
1909, a decree was filed in the divorce suit of James Lee 
Simmons vs. Margaret J. Simmons, ordering the husband 
to pay to Mrs. Minnie E. Newcomer, the sister of the 
defendant, the sum of $4 a week, for the support and 
maintenance of the infant son of the parties to the 
divorce proceeding, and ordering the husband to pay 
the sum of $25, as counsel fees, to the attorney repre¬ 
senting the wife. This decree was passed after a full 
hearing on testimony taken by the court, none of which 
testimony is here before the court in this proceeding. 

On February 12, 1909, the appellant, not having com¬ 
plied with the previous order of the equity court, a rule 
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was issued to him, to show cause why he should not be 
adjudged in contempt of court for failure to pay the 
amounts ordered. From the petition itappears that he 
came into the equity court, and answered the rule with 
affidavits. The contents of said answer and affidavits 
were not before the court in this proceeding, and after a 
hearing, the court, on February 24, 1909, adjudged the 
appellant in contempt of court, and ordered that he be 
taken into the custodv of the United States Marshal, 
and confined in the United States Jail in the District of 
Columbia until he had complied with the said decree, or 
until the further order of the court. It would appear 
from the petition that at both hearings the question of 
the ability of the appellant to pay the sum of money 
was at issue and was decided against him. 

On March 2, 1909, the appellant filed his petition for 
the writ of habeas corpus, in which he recited the several 
proceedings had in the equity court, and asked the court 
to declare them null and void. On March 8th the peti¬ 
tion for the writ was dismissed, and the appeal was 
taken to this court. 

We have appeared formally as representing the United 
States Marshal of the District of Columbia, but as this 
matter arises out of a suit in equity, the United States 
is not in any wise interested in the termination of this 
suit. 

No attorney representing the wife or child has taken 
any part in this case. 


ARGUMENT, 

The sole purpose of the writ of habeas corpus in this 
case, from reading the brief of the appellant, seems to be 
an attempt to use it as a writ of error to have reviewed 
the several decisions of the equity court, and to decide 
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that the equity court erred on account of certain facts 
not appearing in the record in entering the several de¬ 
crees that were so enacted by the equity court. All of 
the part of the brief that refers to the liability of the 
father to support the infant child, implies that the child 
is not in the custody of the mother or in the custody of 
someone for the mother. This fact must have been be¬ 
fore the equity court at the time of this decision, and 
from the substance of the decree the equity court must 
have decided that the custody of the sister of the wife 
was the custody of the wife. It is well settled that a 
writ of habeas corpus can not be used as a writ of error, 
and the only question involved in this case is whether 
or not the decree entered by the equity court adjudging 
this defendant in contempt was within the power of 
that court to make; not whether or not the court erred 
in making the decree in that particular case. 

“That the writ of habeas corpus can not be 
made to perform the office of a writ of error is a 
principle in regard to which the authorities agree 
in holding. When a party is imprisoned in execu¬ 
tion of a judgment or sentence of a court of com¬ 
petent jurisdiction, he can not be released on 
habeas corpus unless he can clearly show that 
the judgment for causes apparent upon its face is 
an absolute nullity. The question of errors or 
defects in the proceeding and upon which the 
conviction is founded will not be entertained in 
a collateral proceeding by habeas corpus.” 

U. S. vs. Davis, 18 App. D. C., 283 . 


“Neither irregularity nor error, so far as they 
were within the jurisdiction of the court, can be 
inquired into upon a writ of habeas corpus., be¬ 
cause a writ of habeas corpus can not be made to 
perform the functions of a writ of error in relation 
to proceedings of a court within its jurisdiction.” 

U. S. vs. Pridgeon, 153 U. S., 63. 
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“To warrant the discharge of the petitioner 
upon this writ (habeas corpus) the sentence under 
which he is held must be not merely erroneous, 
but absolutely void.” 

Harris vs. Nixon, 27 App. D. C.J 99. 

Custody of Infant. 

The law of this jurisdiction as set out in the Code and' 
in our reports makes it very apparent that the courts 
here are most careful and considerate of the rights of 
infants. In section 975 of the Code, which provides for 
the payment of alimony during a suit for divorce, it is 
provided: 

“The court may also determine who shall have 
the care and custody of infant children pending 
the proceeding.” 


In the case of Slack vs. Perrine, 9th Appeals, D.C., 160, 
the court had under consideration, upon a writ of habeas 
corpus, the question of the custody of certain children. 
While it was held there that so far as the mother was 
concerned this court was bound by a decree of the New 
Jersey court issued in this matter, still that decree did 
not affect the children themselves. The court says: 

“Insofar as the infants themselves are con¬ 
cerned, the right of the mother to* their permanent 
custody and control has not been settled by that 
decree. Their rights could not be concluded or 
prejudiced by it. Their welfare is a matter of- 
paramount consideration at all times and under 
all circumstances. Courts of competent jurisdic¬ 
tion will always extend their arms to protect 
infants from injury and contamination to the ex¬ 
tent when necessary of taking them from the cus¬ 
tody of guardian or parent.” 

Slack vs. Perrine, 9 App. D. C., 160. 
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This principle is well set out in the case of Mercein vs. 
People, 25 Wendell, 100: 

“A father’s right to his child is not absolute and 
and inalienable. In those American cases which 
uphold to the greatest extent the right of the 
father it is conceded that it may be lost by his ill 
usage, immoral principles or habits, or by his in¬ 
ability to provide for his children. But the great 
principle whichruns throughnearly all the American 
and the earlier English cases is that which is stated 
by Thompson, Ch. J., in the matter of Waldron, 13 
Johns, 418, when speaking of the custody of the 
infant in the case of the claim made by the father 
to such custody, viz: Tt is the benefit and welfare 
of the infant to which the attention of the court 
should principally be directed.’ As the necessary 
result of this principle, it follows that the custody 
of infant children ‘ must always be regulated by 
judicial discretion, exercised in reference to their 
best interests. . . . The interest of the infant is 
deemed paramount to the claims of both parents. 
This is the predominant question which is to be 
considered by the court or tribunal before whom 
the infant is brought. The rights of the parents 
must in all cases yield to the interests and welfare 
of the infant.” 

Mercein vs. People, 25 Wendell, 100. 

Stickel vs. Stickel, 18 App. D. C., 150. 

Wells vs. Wells, 11 App. D. C., 395. 

The provisions of the District Code dealing with di¬ 
vorce and alimony, particularly sections 975 et seq., are 
very careful to include the children as well as the wife. 
While, of course, in a divorce suit the principal question 
before the court is the rights of the respective parties, 
the right to deal with the care and custody of the chil¬ 
dren is one which the court will exercise with the great¬ 
est care. Section 978 is particular in this respect, and 
in distinct terms provides not only for the granting of 
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alimony, but very specifically provides for the care and 
custody of the children. It would be strange, indeed, 
that these provisions of the Code should be rendered 
nugatory by an allegation that the wife in the divorce 
suit was not the proper custodian of the children. By 
this means the parents would be enabled to evade the 
payment of such costs as the equity court would allow 
for the care of the infant children. Counsel for the ap¬ 
pellant here attempts to bring about this distinction by 
a strained construction of the law. The law in these 
cases gives the court authority, not only to order the 
payment of alimony to the wife, but to provide for the 
care and custody of the children. This is the evident in¬ 
tent and purpose of the Code, and to say because the 
Code provides for the payment to the wife of sufficient 
funds to support children given into her custody, 
it prevents the court from providing for the care 
and custody of those children when not given to the 
wife, is a point so fine drawn that it would need the 
strongest authority to support it. 

Commitment to Jail. 

There are two questions raised in the brief for the ap¬ 
pellant which properly fall under this heading. In the 
first place, appellant contends that the commitment is 
void for uncertainty, in that it provides that James Lee 
Simmons— 

“is in contempt of court and that he be taken in 
custody by the United States Marshal and con¬ 
fined in the United States Jail in the District of 
Columbia until he has complied with said decree 
or until the further order of this court,” 

and that the court exceeded its authority in passing 
this decree and committing James Lee Simmons to jail. 

Both of these contentions are disposed of in the case 
of Lane vs. Lane, 27 Appeals D. C., 171. By a reference 
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to the record of that case filed in the cause, it appears 
that there was an order in a divorce suit adjudging the 
defendant therein named in contempt of court for his 
refusal to obey the order of the court, and in the course 
of that decree the court says: 

“And it is further ordered by the court that 
the defendant be allowed five days from the date 
of this order to pay to the complainant Emma E. 
Lane or her solicitor the sum of seventy-five dol¬ 
lars alimony due under the order of this court, 
and in default of such compliance with this order 
said defendant shall be taken and placed in the 
custody of the United States Marshal of the Dis¬ 
trict of Columbia and held by him until the fur¬ 
ther order of this court or until the said sum is 
paid.” 

Thereupon there was an appeal from the order, and 
the case came before this court. In affirming the action 
of the lower court, this court held: 

“That the Supreme Court of the District of Co¬ 
lumbia has power to compel obedience to an 
order awarding alimony by committing the party 
to jail if he refuses to obey it, has been settled 
by this court. . . . The order appealed from 

was properly granted and it is therefore affirmed 
with costs.” 

Lane vs. Lane, 27 App. D. C., 171. 

In the case of Tolman vs. Leonard, 6 Appeals D. C., 
224, the leading case on this question, this court, after a 
very lengthy argument held that the Supreme Court of 
the District of Columbia had jurisdiction to pass an order 
requiring the payment of alimony, and to enforce it by 
committing the party to jail if he refused to obey it. By 
reference to the record of this case, in volume 31, 
Records and Briefs, Court of Appeals, D. C., we find that 
on the 16th day of February, 1895, an order was passed 




8 


ordering one Tolman to pay his wife 1600 on or before 
the 19th day of February, 1895, and that in default of 
the payment he should be committed to the custody of 
the marshal as in contempt of the order of the court. 
On February 19,1895, there was a further order passed 
directing the marshal to take into custody the body of 
the defendant, George R. Tolman, and to keep him 
safely in custody until the further order of the court. 

By reference to these two cases cited above it would 
appear that so far as this jurisdiction is concerned the 
lower court has authority to order the payment of ali¬ 
mony to the wife and children and upon disobedience to 
such order to enforce it by committing the recalcitrant 
party toJaiL It becomes further apparent by a com¬ 
parison : two decrees in these cases, both of which 

W.ere copfirafed in the Court of Appeals, that the order 
committing, the defendant to jail for refusal to pay ali¬ 
mony until he has complied with the decree of the court 
is a valid exercise of the power vested in the Supreme 
Court of the District of Columbia, and is not void for 
uncertainty. 

We therefore contend that the action of the lower 
court in dismissing the writ of habeas corpus was proper, 
and we ask that thiso 3ea?oe pe affirmed. 

Respectfully submitted. 

DANIEL W. BAKER, 
Attorney of the United States in and 
for the District of Columbia. 

F. SPRIGG PERRY, 
Assistant United States Attorney. 










